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2012. As part of this program element 
you may include, but are not limited 
to, the following strategies: 

(1) Establishing a race-neutral small 
business set-aside for prime contracts 
under a stated amount (e.g., $1 mil-
lion). 

(2) In multi-year design-build con-
tracts or other large contracts (e.g., for 
‘‘megaprojects’’) requiring bidders on 
the prime contract to specify elements 
of the contract or specific subcontracts 
that are of a size that small businesses, 
including DBEs, can reasonably per-
form. 

(3) On prime contracts not having 
DBE contract goals, requiring the 
prime contractor to provide subcon-
tracting opportunities of a size that 
small businesses, including DBEs, can 
reasonably perform, rather than self- 
performing all the work involved. 

(4) Identifying alternative acquisi-
tion strategies and structuring pro-
curements to facilitate the ability of 
consortia or joint ventures consisting 
of small businesses, including DBEs, to 
compete for and perform prime con-
tracts. 

(5) To meet the portion of your over-
all goal you project to meet through 
race-neutral measures, ensuring that a 
reasonable number of prime contracts 
are of a size that small businesses, in-
cluding DBEs, can reasonably perform. 

(c) You must actively implement 
your program elements to foster small 
business participation. Doing so is a re-
quirement of good faith implementa-
tion of your DBE program. 

[76 FR 5097, Jan. 28, 2011] 

Subpart C—Goals, Good Faith 
Efforts, and Counting 

§ 26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram? 

(a) The statutes authorizing this pro-
gram provide that, except to the extent 
the Secretary determines otherwise, 
not less than 10 percent of the author-
ized funds are to be expended with 
DBEs. 

(b) This 10 percent goal is an aspira-
tional goal at the national level, which 
the Department uses as a tool in evalu-
ating and monitoring DBEs’ opportuni-

ties to participate in DOT-assisted con-
tracts. 

(c) The national 10 percent goal does 
not authorize or require recipients to 
set overall or contract goals at the 10 
percent level, or any other particular 
level, or to take any special adminis-
trative steps if their goals are above or 
below 10 percent. 

§ 26.43 Can recipients use set-asides or 
quotas as part of this program? 

(a) You are not permitted to use 
quotas for DBEs on DOT-assisted con-
tracts subject to this part. 

(b) You may not set-aside contracts 
for DBEs on DOT-assisted contracts 
subject to this part, except that, in 
limited and extreme circumstances, 
you may use set-asides when no other 
method could be reasonably expected 
to redress egregious instances of dis-
crimination. 

§ 26.45 How do recipients set overall 
goals? 

(a)(1) Except as provided in para-
graph (a)(2) of this section, you must 
set an overall goal for DBE participa-
tion in your DOT-assisted contracts. 

(2) If you are a FTA or FAA recipient 
who reasonably anticipates awarding 
(excluding transit vehicle purchases) 
$250,000 or less in FTA or FAA funds in 
prime contracts in a Federal fiscal 
year, you are not required to develop 
overall goals for FTA or FAA respec-
tively for that fiscal year. However, if 
you have an existing DBE program, it 
must remain in effect and you must 
seek to fulfill the objectives outlined 
in § 26.1. 

(b) Your overall goal must be based 
on demonstrable evidence of the avail-
ability of ready, willing and able DBEs 
relative to all businesses ready, willing 
and able to participate on your DOT- 
assisted contracts (hereafter, the ‘‘rel-
ative availability of DBEs’’). The goal 
must reflect your determination of the 
level of DBE participation you would 
expect absent the effects of discrimina-
tion. You cannot simply rely on either 
the 10 percent national goal, your pre-
vious overall goal or past DBE partici-
pation rates in your program without 
reference to the relative availability of 
DBEs in your market. 
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